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Application/Control Number: 10/681,598 -2- 
Art Unit: 3721 

DETAILED ACTION 
Election/Restrictions 

1. Applicant's election without traverse of the invention of 
Group I in the reply filed on 3 December 2004 is acknowledged. 

2. It is noted for the record that the claims of Group II and 
of Group III, namely claims 32-41, have been canceled. 

3. Applicant is reminded that upon the cancellation of claims 
to a non-elected invention, the inventorship must be amended in 
compliance with 37 CFR 1.48(b) if one or more of the currently 
named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must 
be accompanied by a request under 37 CFR 1.48(b) and by the fee 
required under 37 CFR 1.17(i). 

Information Disclosure Statement 

4. Receipt is acknowledged of Information Disclosure 
Statements, filed 8 October 2003 and 2 June 2004, which have 
been placed of record in the file. An initialed, signed and 
dated copy of each of the PTO-144 9 forms is attached to this 
Office action. 

Claim Rejections - 35 USC § 112 

5. The following is a quotation of the second paragraph of 35 
U.S.C. 112: 
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The specification shall conclude with one or more claims particularly- 
pointing out and distinctly claiming the subject matter which the applicant 
regards as his invention. 

6. Claims 3, 4, 9, 11, 13, 17, 20, 23, 25, 29, 30, 44 and 45 

are rejected under 35 U.S.C. 112, second paragraph, as being 

indefinite for failing to particularly point out and distinctly 

claim the subject matter which applicant regards as the 

invention. 

Claim 3, line 2, the limitation "the housing" lacks proper 
antecedent basis. It is suggested that claim 3 be amended to 
depend from claim 2 as opposed to claim 1 . 

Claim 4, line 1, the language "nozzle is removable" renders 
the claim vague and indefinite because the claim fails to 
positively set forth from which previously claimed element the 
nozzle is removable. 

Claim 9, line 1, the language "further fastener" is awkward 
and therefore renders the claim vague and indefinite. 

Claim 11, line 1, the language "nozzle is removable" 
renders the claim vague and indefinite because the claim fails 
to positively set forth from which previously claimed element 
the nozzle is removable. 

Claim 13, line 1, the language "accessory nozzle is 
foldable" renders the claim vague and indefinite because the 



Application/Control Number: 10/681,598 -4- 
Art Unit: 3721 

claim fails to positively set forth with respect to which 
previously claimed element the accessory nozzle is foldable. 

Claim 17, line 1, the limitation "the housing" lacks proper 
antecedent basis. It is suggested that claim 17 be amended to 
depend from claim 2 as opposed to claim 1 . 

Claim 20, line 2, the language "between a first seal and a 
second seal" renders the claim vague and indefinite because it 
is unclear from the claim if the recited "a first seal" is 
intended to be the same element or a different element from the 
"a first seal" recited in claim 19. 

Claim 23, line 2, the use of the pronoun "them" renders the 
claim vague and indefinite because the use of the pronoun fails 
to particularly point out the invention. 

Claim 23, lines 2 and 3, the limitation "the sealable bag" 
lacks proper antecedent basis in the claim. It is suggested 
that claim 23 be amended to depend from claim 22 as opposed to 
claim 19. 

Claim 25, line 1, the language "nozzle is foldable" renders 
the claim vague and indefinite because the claim fails to 
positively set forth with respect to which previously claimed 
element the nozzle is foldable. 
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Claim 29, lines 1 and 2, the recitations "the first 
interlocking fastening rim" and "the second interlocking 
fastening rim" each lack proper antecedent basis. It is 
suggested that the word "interlocking" be deleted from the claim 
in both instances. 

Claim 30, line 1, the language "at least one seals are" is 
awkward and renders the claim vague and indefinite. It is 
suggested that the language be changed to --at least one seal 
is- - . 

Claim 44, line 2, the language "during sealing of a bag" 
renders the claim vague and indefinite because the functional 
recitation is without basis, that is, claim 1 or claim 44 fails 
to positively recite that the container is a sealable bag. 

Claim 45, line 1, the language "sealing includes sliding 
fingers of a user" renders the claim ambiguous because it is 
unclear if it is applicant's intent to claim a human being, 
which is improper. It is suggested that the language be changed 
to read --sealing is adapted to be performed by sliding fingers 
of a user-- in order to ensure that no ambiguity exists. 

These and any . other informalities should be corrected so 
that the claims may particularly point out and distinctly claim 
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the subject matter which applicant regards as the invention, as 
required by 35 U.S.C. § 112, second paragraph. 

Claim Rejections - 35 USC § 102 

7. The following is a quotation of the appropriate paragraphs 
of 35 U.S.C. 102 that form the basis for the rejections under 
this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or 
described in a printed publication in this or a foreign country, before the 
invention thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or 
a foreign country or in public use or on sale in this country, more than one 
year prior to the date of application for patent in the United States. 

8. Claims 1-5, 8, 14, 17-19, 21 and 22 are rejected under 35 
U.S.C. 102(b) as being anticipated by Barth et al . (DE 3335151). 

The Barth et al . reference discloses an apparatus and 
method for evacuating a plastic bag of air with contents 
therein. The Barth et al . reference discloses a separation 
chamber (58) and filter (62) , the nozzle is located on a 
pivoting -arm (22) and is removable (anything is removable), air 
is removed from the bag and the bag is sealed therefore, the 
bag has a first seal, the housing (38) is clear (as seen in 
figure 5) to view the contents of the separation chamber (58) . 
The Barth et al . reference discloses a base (12) and an arm 
(22) . 
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9. Claims 1-4, 8, 14, 17, 19, 21 and 22 are rejected under 35 
U.S.C. 102(b) as being anticipated by Teteishi et al . (US 
4,860,523) . 

The Teteishi et al . reference discloses an apparatus and 
method for evacuating a plastic bag of air with contents 
therein. The Teteishi et al . reference discloses a separation 
chamber (18) which is removable and includes a sight (182) to 
view the contents of the separation chamber, the nozzle is 
removable (as seen in the figures and from the description) , and 
air is removed from the bag and the bag is sealed therefore, 
the bag has a first seal. 

Claim Rejections - 35 USC § 103 

10. The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

11. Claim 9 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Barth et al . (DE 3335151) in view of Tarlow 
(US 6,626,092) . 
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The Barth et al . reference meets all of applicant's claimed 
subject matter with the exception of a fastener for fastening 
the housing under a surface. The Tarlow reference teaches that 
it is old and well know to provide fasteners for fastening a 
vacuumizing machine below a surface -- see figures 1 and 3. It 
would have been obvious to one having ordinary skill in the art, 
at the time applicant's invention was made, to have modified the 
Barth et al . apparatus by having provided a fastener for 
fastening the device under a surface, as taught by Tarlow, in 
order to adapt it to use in a home kitchen and off the kitchen 
counter. 

12. Claim 9 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Teteishi et al . (US 4,860,523) in view of 
Tarlow (US 6,626,092) . 

The Teteishi reference meets all of applicant's claimed 
subject matter with the exception of a fastener for fastening 
the housing under a surface. The Tarlow reference teaches that 
it is old and well know to provide fasteners for fastening a 
vacuumizing machine below a surface see figures 1 and 3. It 
would have been obvious to one having ordinary skill in the art, 
at the time applicant's invention was made, to have modified the 
Teteishi et al . apparatus by having provided a fastener for 
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fastening the device under a surface, as taught by Tarlow, in 
order to adapt it to use in a home kitchen and off the kitchen 
counter. 

13. Claims 1, 19-22 and 43-47 are rejected under 35 U.S..C. 
103(a) as being unpatentable over Kozak (US 2004/0177595) in 
view of Barth et al . (DE 3335151). 

The Kozak reference discloses a method of and apparatus for 
evacuating a reusable plastic bag which bag includes first and 
sealing seals. The air is evacuated from the bag using a nozzle 
(82) -- which is eye-shaped, the nozzle (82) is removed after 
the first seal (24) is sealed, and the second seal (20) is 
sealed after removing the nozzle. The Kozak reference also 
discloses inserting the nozzle, evacuating air and sealing the 
container which is a bag. The Kozak reference also discloses 
that the air is evacuated using, but not limited to, a vacuum 
cleaner (see page 2, paragraph [0029], and includes providing a 
nozzle and a first air conduit. The Kozak reference meets all 
of applicant's claimed subject matter with the exception of the 
evacuating device including a separation chamber, a second air 
conduit and a pump. The Barth et al . reference teaches that it 
is old and well known to provide an evacuating device including 
a nozzle, a first air conduit, a separating chamber, a pump, and 
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a second air conduit. It would have been obvious to one having 
ordinary skill in the art, at the time applicant's invention was 
made, to have modified the Kozak method of and apparatus for 
evacuating a container by having also provided the evacuating 
device as a nozzle, a first air conduit, a separating chamber, a 
pump, and a second air conduit, as taught by Barth et al . , in 
order to evacuate the air from the bag, as well as, separate any 
liquid or particulate matter from the evacuated air. 
14. Claim 23 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kozak (US 2004/0177595) in view of Barth et 
al. (DE 3335151), as applied to claim 21 above, and further in 
view of Albritton (US 2005/0023179) or Chung (US 6,543,491). 

The Kozak method of evacuating a bag, as modified by Barth 
et al . , meets all of applicant's claimed subject matter with the 
exception of the rigid container. Either one of Albritton or 
Chung discloses that it is old and well known in the art to put 
contents into a rigid container, to put the rigid container into 
a plastic bag, to evacuate the plastic bag of air, and to seal 
the plastic bag. It would have been obvious to one having 
ordinary skill in the art, at the time applicant's invention was 
made, to have further modified the Kozak method of evacuating a 
bag by having provided the rigid container, as taught by either 
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one of Albritton or Chung, in order to protect fragile contents 
during evacuation of air from the bag, 

15. Claims 24-29, 31, 49 and 50 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Kozak (US 2004/0177595) in 
view of Barth et al . (DE 3335151) and Albritton (US 
2005/0023179) . 

The Kozak reference discloses a system for evacuating a 
reusable plastic bag which bag includes first and sealing seals. 
The air is evacuated from the bag using a nozzle (82) which 
is eye-shaped, the nozzle (82) is removed af ter * the first seal 
(24) is sealed, and the second seal. (20) is sealed after 
removing the nozzle. The Kozak reference also discloses 
inserting the nozzle, evacuating air and sealing the container 
which is a bag. The Kozak reference also discloses that the air 
is evacuated using, but not limited to, a vacuum cleaner (see 
page 2, paragraph [0029], and includes providing a nozzle and a 
first air conduit. The Kozak reference meets all of applicant's 
claimed subject matter with the exception of the evacuating 
device including a separation chamber, a second air conduit and 
a pump. The Barth et al . reference teaches that it is old and 
well known to provide an evacuating device including a nozzle, a 
first air conduit, a separating chamber, a pump, and a second 
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air conduit. It would have been obvious to one having ordinary 
skill in the art, at the time applicant's invention was made, to 
have modified the Kozak system for evacuating a container by 
having also provided the evacuating device as a nozzle, a first 
air conduit, a separating chamber, a pump, and a second air 
conduit, as taught by Barth et al . , in order to evacuate the air 
from the bag, as well as, separate any liquid or particulate 
matter from the evacuated air. 

The Kozak method of evacuating a bag, as modified by Barth 
et al., meets all of applicant's claimed subject matter with the 
exception of the rigid container. The Albritton reference 
discloses that it is old and well known in the art to put 
contents into a rigid container, to put the rigid container into 
a plastic bag, to evacuate the plastic bag of air, and to seal 
the plastic bag. The rigid container is discloses as including 
interlocking rims see at least page 2, paragraph [0022] . It 
would have been obvious to one having ordinary skill in the art, 
at the time applicant's invention was made, to have further 
modified the Kozak system for evacuating a bag by having 
provided the rigid container, as taught by Albritton, in order 
to protect fragile contents during evacuation of air from the 
bag. 
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16. Claims 23-25, 27-29 and 31 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Barth et al . (DE 3335151) in 
view of Albritton (US 2005/0023179) or Chung (US 6,543,491). 

The Barth et al . method of and system for evacuating a bag, 
meets all of applicant's claimed subject matter with the 
exception of the rigid container. Either one of Albritton or 
Chung discloses that it is old and well known in the art to put 
contents into a rigid container, to put the rigid container into 
a plastic bag, to evacuate the plastic bag of air, and to seal 
the plastic bag. It would have been obvious to one having 
ordinary skill in the art, at the time applicant's invention was 
made, to have modified the Barth et al . method of and system for 
evacuating a bag by having provided the rigid container, as 
taught by either one of Albritton or Chung, in order to protect 
fragile contents during evacuation of air from the bag. 

17. Claims 23-25, 27-29 and 31 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Teteishi et al . (US 4,860,523) 
in view of Albritton (US 2005/0023179) or Chung (US 6,543,491). 

The Teteishi et al . method of and system for evacuating a 
bag, meets all of applicant's claimed subject matter with the 
exception of the rigid container. Either one of Albritton or 
Chung discloses that it is old and well known in the art to put 
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contents into a rigid container, to put the rigid container into 
a plastic bag, to evacuate the plastic bag of air, and to seal 
the plastic bag. It would have been obvious to one having 
ordinary skill in the art, at the time applicant's invention was 
made, to have modified the Teteishi et al . method of and system 
for evacuating a bag by having provided the rigid container, as 
taught by either one of Albritton or Chung, in order to protect 
fragile contents during evacuation of air from the bag. 
18. Claim 26 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Barth et al . (DE 3335151) in view of Albritton 
(US 2005/0023179) or Chung (US 6,543,491) as applied to claim 24 
above, and further in view of Kozma (US 6,020,013). 

The Barth et al . system, as modified by either one of 
Albritton or Chung, meets all of the claimed subject matter, but 
does not disclose that the bag has first and second seals. The 
Kozma reference discloses that it is old and well known to 
provide a plastic bag with first and second seals. It would 
have been obvious to one having ordinary skill in the art, at 
the time applicant's invention was made, to have modified the 
Barth et al . system for evacuating a bag by having provided the 
bag with first and second seals, as taught by Kozma, in order to 
provide a double seal for extra protection of the contents. 
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19. Claim 26 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Teteishi et al . (US 4,860,523) in view of 
Albritton (US 2005/0023179) or Chung (US 6,543,491) as applied 
to claim 24 above, and further in view of Kozma (US 6,020,013). 

The Teteishi et al . system, as modified by either one of 
Albritton or Chung, meets all of the claimed subject matter, but 
does not disclose that the bag has first and second seals. The 
Kozma reference discloses that it is old and well known to 
provide a plastic bag with first and second seals. It would 
have been obvious to one having ordinary skill in the art, at 
the time applicant's invention was made, to have modified the 
Teteishi et al . system for evacuating a bag by having provided 
the bag with first and second seals, as taught by Kozma, in 
order to provide a double seal for extra protection of the 
conteints . 

20. Claim 30 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Barth.et al . (DE 3335151) in view of Albritton 
(US 2005/0023179) or Chung (US 6,543,491) as applied to claim 24 
above, and further in view of Nociti et al . (US 3,471,871). 

The Barth et al . system, as modified by either one of 
Albritton or Chung, meets all of the claimed subject matter, but 
does not disclose that the bag is folded back to reduce splatter 
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on the outside of the bag. The Nociti et al . reference 
discloses that it is old and well known to provide a plastic bag 
which is folded back to reduce splatter on the outside of the 
bag. It would have been obvious to one having ordinary skill in 
the art, at the time applicants invention was made, to have 
further modified the Barth et al . system for evacuating a bag by 
having folded back the top of the bag, as taught by Nociti et 
al., in order to prevent splatter on the outside of the bag. 
21. Claim 30 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Teteishi et al . (US 4,860,523) in view of 
Albritton (US 2005/0023179) or Chung (US 6,543,491) as applied 
to claim 24 above, and further in view of Nociti et al . (US 
3,471,871) . 

The Teteishi et al . system, as modified by either one of 
Albritton or Chung, meets all of the claimed subject matter, but 
does not disclose that the bag is folded back to reduce splatter 
on the outside of the bag. The Nociti et al . reference 
discloses that it is old and well known to provide a plastic bag 
which is folded back to reduce splatter on the outside of the 
bag. It would have been obvious to one having ordinary skill in 
the art, at the time applicant's invention was made, to have 
further modified the Teteishi et al . system for evacuating a bag 



Application/Control Number: 10/681,598 -17- 
Art Unit: 3 721 

by having folded back the top of the bag, as taught by Nociti et 
al . , in order to prevent splatter on the outside of the bag. 
22. Claims 42 and 48 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Kozak (US 2004/0177595) in view of Barth 
et al. (DE 3335151), as applied to claims 1 and 19, and further 
in view of Koelsch et al . (US 5,551,213). 

The Kozak method and apparatus, as modified by Barth et 
al., meets all of applicant's claimed subject matter with the 
exception of the nozzle being diamond- shaped . The Koelsch et 
al. reference discloses that it is old and well known in the art 
to have a nozzle with a diamond- shape to improve the sealing 
between the nozzle and the bag when clamped. It would have been 
obvious to one having ordinary skill in the art, at the time 
applicant's invention was made, to have modified the shape of 
the nozzle in Kozak, since such a modification would have 
involved a mere change in the shape or form of a component, and 
because both Kozak and Koelsch desire to have an improved seal 
between the nozzle and the bag when clamped. Furthermore, a 
change in shape or form is generally recognized as being within 
the level of ordinary skill in the art. In re Dailey, 149 USPQ 
47 (CCPA 1976) . 
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23. Claim 51 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kozak (US 2004/0177595) in view of Barth et 
al. (DE 3335151) and Albritton (US 2005/0023179), as applied to 
claim 24, and further in view of Koelsch et al . (US 5,551,213). 

The Kozak method and apparatus, as modified by Barth et al . 
and Albritton, meets all of applicant's claimed subject matter 
with the exception of the nozzle being diamond- shaped. The 
Koelsch et al . reference discloses that it is old and well known 
in the art to have a nozzle with a diamond- shape to improve the 
sealing between the nozzle and the bag when clamped. It would 
have been obvious to one having ordinary skill in the art, at 
the time applicant's invention was made, to have further 
modified the shape of the nozzle in Kozak, since such a 
modification would have involved a mere change in the shape or 
form of a component, and because both Kozak and Koelsch desire 
to have an improved seal between the nozzle and the bag . when 
clamped. Furthermore, a change in shape or form is generally 
recognized as being within the level of ordinary skill in the 
art. In re Dai ley, supra. 

Allowable Subject Matter 

24. Claims 6, 7, 10, 12, 15 and 16 are objected to as being 
dependent upon a rejected base claim, but would be allowable if 



Application/Control Number: 10/681,598 -19- 
Art Unit: 3 721 

rewritten in independent form including all of the limitations 
of the base claim and any intervening claims. 

25. Claims 11 and 13 would be allowable if rewritten to 
overcome the rejection (s) under 35 U.S.C. 112, 2nd paragraph, 
set forth in this Office action and to include all of the 
limitations of the base claim and any intervening claims. 

Conclusion 

26. The prior art made of record and not relied upon is 
considered pertinent to applicant's disclosure. The references 
listed on the attached form (PTO-892) are cited to show methods 
and machines for evacuating containers and bags. All are cited 
as being of interest and to show the state of the prior art . 

27. Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Stephen 
F. Gerrity whose telephone number is (571) 272-4460. The 
examiner can normally be reached on Monday - Friday from 5:30 - 
2 :00. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Rinaldi Rada can be 
reached on (571) 272-4467. The fax phone number for the 
organization where this application or proceeding is assigned is 
703-872-9306. 
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